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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE SONITPUR,TEZPUR 

G.R Case no 877-13 

State 

Vs 

          Md. Mazibur Rahman 

  Md. Hamed Ali. 

Md. Ainul Haq 

(Accused u/s 457/380 IPC) 

 

 

Present : Debashish Saikia AJS, CJM, Sonitpur, Tezpur. 

K.Gogoi …………………………………………………Advocate for the State. 

S.Das, D.Choudhury, ……………………….……Advocate for the accused. 

Date of 

hearing………………………………………15.2.14,8.12.14,25.8.15,31.5.16,20.7.16. 

Date of argument………………………..9.3.18. 

Date of Judgment………………………..23.3.18 

  

JUDGMENT 

 

1)  The prosecution case in brief is as follows. Informant Champak Hazarika 

lodged an ezaher on 21.4.13 stating inter alia that on the previous night some 

unknown miscreants committed theft of 21 no of spring coolers after cutting 

open the walls of the residence of the chowkidar situated at the tea garden 

near Habidlani. 

2)  Police on receipt of the ezaher registered the same as Sootea  P.S case no 

58/13 u/s 457/380 IPC and started investigation of the same. On completion 

of the investigation police submitted charge sheet against accused Md. 

Mazibur Rahman MdHamed Ali and Md. Ainul Haq u/s 457/380 IPC. 
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3)   Cognisance of the case was taken and process was issued. On 

appearance of the accused copy of the case was furnished and vide order dt 

25.9.13 one of my learned predecessor in chair framed a formal charge u/s 

457/380 IPC which on being read over and explained the accused persons 

pleaded not guilty and claimed to be tried. Prosecution in order to prove its 

case examined as many as six witnesses but failed to examine the I.O, and 

vide order dt 30.12.17 prosecution evidence was closed. The defence plea is 

that of total denial. Statement of the accused persons u/s 313 CrPC was 

recorded in which the accused persons reiterated their defence plea. Accused 

persons however did not adduce any evidence. 

4) The only points for determination are: i)Whether the accused persons 

on the night of 20.4.13 committed lurking house trespass into the house 

belonging to the chowkidar of the Tea Estate of the informant with a view to 

commit theft and thereby committed offence punishable u/s 457 IPC? 

   ii) Secondly whether on the said day time and place you committed theft of 

11 no of spring coolers from the house of the chowkidar of informant’s tea 

estate and thereby committed offence punishable u/s 380 IPC? 

 5)   Learned counsel for the state submitted that the prosecution has been 

able to bring home the charge against the accused beyond all reasonable 

doubt and as such the accused persons deserves to be punished. On the 

other hand the learned counsel for the accused persons submits that the 

prosecution side has many lacunas and shortcomings and because of the 

same the prosecution side has totally failed to bring home the charge against 

the accused persons and as such the accused persons deserves acquittal.  

6)  I have heard arguments forwarded by the learned counsel of both sides. I 

have also minutely perused the evidence both oral as well as documentary led 

by the prosecution side along with the cross examination of the witnesses.  
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DISCUSSIONS REASONS AND DECISIONS THEREFOR: 

7) In the instant case the informant ChmapakHazarika who was examined as 

Pw1 merely deposed that in the year 2012 a spring cooler used in the 

irrigation of tea garden was stolen from his tea garden situated at Habidoloni, 

and the fact of theft was informed to him by chowkidar of the garden 

DipakNayak and he accordingly lodged the ezaher Ext1. PW1 also deposed 

that police recovered the said spring cooler from a scrap shop and the same 

was thereafter given in his zimma.  

8) PW2 MdUmed Ali is a mere reported witness. PW3 Chinmoy Borah who is 

also a owner of a tea garden deposed that 11 no’s of spring cooler was stolen 

from his tea garden . Pw3 deposed that he along with other owners of tea 

garden including the informant Pw1 together went to the police station and 

Pw1 lodged the ezaher. PW3 also deposed that the stolen spring cooler were 

jointly purchased by them. PW3 also deposed that about one month later the 

spring coolers were recovered in a broken state and the same were handed 

over to them by the police. In cross PW3 stated that he do not know where 

from the said stolen articles were recovered.  

9) PW54 is DipakNayak and in his evidence he deposed that when he came to 

know about the theft of 11 spring coolers kept near his room where he 

resided he informed the matter to the owner who thereafter lodged the 

ezaher.  

10) PW5 Nekibur Islam is a witness to the seizure. In his evidence he deposed 

that one day while he was on his way to his home he saw a gathering near 

the house of the accused and police who were present there showed him a 

gunny bag and thereafter obtained his signature in seizure list Ext2. In cross 

PW5 affirmed that he has no knowledge from where the gunny bag was 

recovered.  

11) PW6 is Akhtara begum and she is the wife of accused Mazibur Rahman. 

In her evidence she deposed that about three years ago police came to their 

house and after noticing some iron materials questioned her and when she 

expressed her ignorance police asked her to put her signature on a piece of 
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paper which she did. PW6 also deposed that police then arrested her 

husband. This in nutshell is the evidence available on record. 

12) From the evidence adduced by the prosecution, it appears there is 

nothing against the accused persons from which the charge brought against 

them can be said to have been proved. The alleged recovery of the materials 

and the subsequent seizure of the same also could not be proved by the 

prosecution side by examining the I/O. The seizure witness PW5 has also not 

supported the prosecution case of seizure of the stolen articles, as he has 

merely stated that police has showed him a gunny bag and thereafter 

obtained his signature. In the above circumstances the accused persons 

cannot be held guilty of the offence they are charged with.  

  

 

ORDER 

 

Accused Md. Mazibur Rahman and Md. Hamed Ali, and Md. AinulHaque are 

acquitted of the charge u/s 457/380 IPC and are set at liberty forthwith. 

Seized articles be returned to the owner in due course of time. 

Bail-Bond of accused shall remain in force for a period of six months from 

today. 

Given under my hand and seal of this court on the 23rd   day of March 2018 at 

Sonitpur, Tezpur. 
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APPENDIX 

 

Prosecution witness:  Champak Hazarika………………………..as Pw1. 

 MdUmed Ali…………………………………as Pw2. 

 Chinmoy Borah…..…………………………as PW3. 

Dipak Nayak………………………………….as PW4. 

Nekibur Islam…………………………………as PW5. 

Akhtara Begum………………………………..as Pw6. 

 

Prosecution exhibits:   Ezaher……………………………as Ext1. 

 Seizure list ……………….as Ext2. 

  

Defence witness     : Nil. 

 

 

 


